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THE LEGAL LEGACY OF JOHN WAYNE
GACY: THE IRREBUTTABLE
PRESUMPTION THAT JURIES

UNDERSTAND AND FOLLOW
JURY INSTRUCTIONS
KIMBALL R. ANDERSON*
AND BRUCE R. BRAUN**

Both in life and death, John Wayne Gacy left a profound mark on the
fabric of American life and the American legal system. The startling
news of the former clown's thirty-four murders and their grisly and horrific details-previously unimaginable to a public yet to be exposed to
the macabre deeds of Ted Bundy and Jeffrey Dahmer-forced society to
confront the deepest depths of the human spirit and the moral soundness
of a civilization in which the unthinkable becomes reality.
Gacy left an equally penetrating and perhaps longer-lasting mark on
the legal system. His federal habeas corpus petition, which marked his
last attempt to stave off the executioner's sword, forced the federal judiciary to confront the realities and inherent weaknesses of a judicial system in which a jury, tethered to the rule of law only by the judge's
instructions on the law, determines who will live and who will die. When
Gacy presented the federal courts with compelling empirical data addressing the fundamental issue of whether capital sentencing juries comprehend the complex and arcane pattern death penalty instructions
given them by state trial courts, the federal courts refused to declare the
obvious: that juries do not (indeed cannot) comprehend the pattern instructions. Although it characterized the instructions as "polysyllabic
mystification," the United States Court of Appeals for the Seventh Circuit, through Judge Frank Easterbrook, cast a blind judicial eye towards
empirical evidence of the incomprehensibility of the instructions and
created and adopted an irrebuttable presumption that jurors comprehend jury instructions.
This article addresses and analyzes this absolute and irrebuttable presumption that jurors follow their instructions. Specifically, it discusses
* B.A., University of Illinois, 1974; J.D., University of Illinois, 1977. Mr. Anderson is a
partner at Winston & Strawn in Chicago.
** B.A., Haverford College, 1985; J.D., University of Virginia School of Law, 1989. Mr.
Braun is an associate at Winston & Strawn in Chicago.
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the presumption's application in civil and noncapital criminal cases and
demonstrates that, throughout our jurisprudence, the presumption has
not been inviolate but instead has given way whenever the defendant's
interests outweigh those of the State. The article then argues accordingly that the presumption should be rebuttable in capital cases, particularly in the face of valid and reliable empirical evidence to the contrary.
I.

INTRODUCTION

The story of John Wayne Gacy's impact on the law begins with the
unlikeliest of pairs: the ironically named James P. Free, Jr., a fellow Illinois death row inmate, and Professor Hans Zeisel, the dean of jury and
juror research and co-author of the seminal work, The American Jury.
In 1990, during the twilight of a career that took him to the pinnacle of
his profession as a social scientist, Zeisel turned his talents and attention
to studying whether Illinois' pattern jury instructions for capital cases
(the "Capital IPr') and the Illinois Death Penalty Act (the "Act") provide Illinois capital jurors with constitutionally adequate guidance in determining whether to sentence a capital defendant to life imprisonment
or death by lethal injection.
Since its landmark 1973 decision in Furmanv. Georgia' striking down
state capital sentencing regimes nationwide as arbitrary and capricious,
the Supreme Court's Eighth Amendment jurisprudence increasingly has
required that states channel and guide the sentencing discretion of capital juries to determine who will live and who will die. The primary
means of channeling juror discretion is jury instructions on the law.
Such instructions provide the jury with standards and boundaries, which
limit a jury's discretion and thus protect against the arbitrary and capricious imposition of the death sentence.
Prior to Zeisel's Study, in a pair of decisions the Seventh Circuit had
found that the Capital IPI were comprehensible, and thus provided constitutionally adequate guidance on all issues the United States Supreme
Court has deemed constitutionally relevant to the imposition of the ultimate sanction.2 In those cases, however, the defendants offered no empirical or other evidence on the Act's actual operation or on the
comprehensibility of the Capital IPI, but instead simply asked the court
to find, based on its own interpretation, that the instructions were constitutionally inadequate. The court, its decision based not on substantive
1. 408 U.S. 238 (1972).

2. See Silagy v. Peters, 905 F.2d 986 (7th Cir. 1990), cert denied, 498 U.S. 1110 (1991);
Williams v. Chrans, 945 F.2d 926 (7th Cir. 1991), cert. denied, 112 S. Ct. 3002 (1992).
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evidence but only on its own surmise that jurors understood the Capital
IPI, rejected the defendants' bald contentions and upheld the constitutionality of the Capital IPI and the Act.
Zeisel thus set out to test the judicial conclusions regarding the adequacy of the instructions. The traditional method of testing the comprehensibility of jury instructions is to use "mock jurors," often college
students, who are paid for their service. Due primarily to a strain on
judicial resources and partly on a natural hostility towards social science,
courts generally have been unwilling to allow social scientists such as
Zeisel to conduct their studies with actual jurors. Thus, existing studies
on juror comprehension, despite showing high levels of miscomprehension, have been subject to the criticism that they do not accurately measure the comprehension levels of actual jurors.3
Zeisel, however, had persuaded the Chief Judge of the Circuit Court
of Cook County to permit him unprecedented access to the jury venire
at the Cook County Courthouse. On two separate days Zeisel presented
a randomly selected pool of actual Illinois jurors with a study designed to
test their comprehension of the Capital IPI. The study tested the instructions in the context of the facts of the death penalty case of James
Free. Zeisel believed that Free's case provided an ideal basis for the
study because, although Free had been convicted of murdering one woman and wounding another during a botched attempt to rape them, Free
presented substantial evidence in mitigation, including the lack of a
criminal record, an exemplary military career, and that he was under the
influence of PCP on the night of his crimes. Zeisel believed that such a
"close" case on the issue of life or death was best for testing the comprehensibility of the Capital IPI.
Zeisel then presented the jurors with sixteen questions designed principally to test juror understanding of the Capital IPI on five important
and interrelated issues that the Supreme Court has deemed constitutionally significant. The study asked whether jurors understood that: (1)
they need not unanimously agree on the existence of a mitigating factor
before a juror can consider that factor; (2) they may consider mitigating
factors not mentioned by the court as reasons not to impose death; (3)
the state bears the burden of persuasion; (4) the juror must weigh mitigating factors against the aggravating factors; and (5) the jury must
unanimously agree on the ultimate verdict of death. The results of the
Zeisel Study were startling. The jurors demonstrated high levels of miscomprehension on each of these five issues. For instance, although the
3. See VAL-iE P. HANS & NEIL

VIDMER, JUDGING THE JURY

120-27 (1986).
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United States Supreme Court has made it clear that it is unconstitutional
to require juror unanimity regarding the existence of a mitigating factor
before any one juror can give weight to that factor, 4 almost one-third of
the jurors interpreted the instructions as prohibiting the consideration of
a mitigating factor unless the jury unanimously agreed that the evidence
constituted a mitigating factor. Similarly, although it is well established
that the jury must be permitted to consider, as a mitigating factor, any
aspect of the capital defendant's character, crime, or record as a basis for
a sentence of less than death,' more than one-half of the jurors misunderstood their ability to consider mitigating circumstances. Moreover,
although it was not mentioned in examples by the trial court in Illinois
that the state bears the ultimate burden of persuasion, a majority of the
jurors misunderstood who had the burden of persuasion as to the ultimate issue of life or death.
The source of the misunderstanding revealed by the Zeisel Study undoubtedly was the Capital IPI, which are remarkably opaque and incomprehensible. For instance, Illinois law requires that a capital sentencing
jury "weigh" the aggravating and mitigating factors to determine
whether to sentence the defendant to life or death.' However, rather
than simply direct the jury to engage in a weighing process, the instructions inexplicably tell the jury mitigating evidence was not "sufficient too
preclude" the imposition of a sentence of death. The Zeisel Study
demonstrated beyond any reasonable doubt that this "sufficient to preclude" language did not convey to jurors the understanding that it was
their duty to weigh the evidence. Instead, the Study showed that jurors
believed that it created a presumption of death that required them to
find the existence of mitigating factor of sufficient magnitude to warrant
a life sentence.
Free presented the results of the Zeisel Study in support of his pending federal habeas corpus petition in the United States District Court for
the Northern District of Illinois, offering the Study as empirical evidence
in support of his contentions that the Act and the Capital IPI: (1) unconstitutionally impose a presumption in favor of death and shift the burden
to the defendant to overcome that presumption; (2) fail to assign a specific standard of proof as to the ultimate issue; and (3) are unconstitutionally vague and fail to channel narrowly the sentencing authority's
decision.
4. See Mills v. Maryland, 486 U.S. 367, 373-75 (1988).
5. See, e.g., Lockett v. Ohio, 438 U.S. 578, 604-05 (1978).
6. See People v. Bean, 560 N.E. 2d 258 (Ill. 1990), cert. denied, 111 S. Ct. 1338 (1991).
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Federal district court Judge Marvin Aspen ordered a magistrate
judge to conduct an evidentiary hearing into the validity and impact of
the Zeisel Study on three grounds raised in Free's habeas petition.7 In
that decision, Judge Aspen noted that if valid, the Zeisel Study calls into
question the assumptions underlying the Seventh Circuit's earlier holdings regarding the constitutional sufficiency of the instructions. Judge
Aspen concluded that because the validity of a conviction under the Act
depends on whether the jury understands the law it is applying, a determination of validity should be based if possible on substantial evidence
rather than judicial assumptions."
The magistrate judge conducted a lengthy evidentiary hearing at
which the nation's leading experts in juror comprehension, statistics, and
linguistics testified that the Zeisel Study results were valid and reliable.
At the conclusion of two weeks of evidence, the magistrate judge found
that this "compelling" empirical evidence, not available when the Seventh Circuit previously determined the adequacy of the instructions, refuted the judicial assumptions in those cases that the Capital IPI and the
Act provide constitutionally adequate guidance to capital sentencing jurors. The magistrate judge concluded that because "[t]he Zeisel studies
establish that neither [the Free instructions or Capital IPI] is intelligible
and definite enough to provide even a majority of jurors hearing them
with a clear understanding of how they are to go about deciding whether
a defendant lives or dies," the Act and the Capital IPI "[permit] the
arbitrary and unguided imposition of the death sentence and that Free's
sentence was imposed in violation of the Eighth and Fourteenth
Amendments."9

In an exceptional decision, Judge Aspen adopted the magistrate
judge's decision in its entirety. He held that "[a]fter an exhaustive sixday hearing, post-trial briefing before Magistrate Judge Weisberg and
the objection process before this court, we are convinced that the Zeisel
surveys are in fact statistically reliable and valid, that is it fairly represent
the levels of comprehension of the survey respondents regarding the
capital sentencing instructions used in those surveys." 10 Based on this
holding, Judge Aspen concluded:
7. United States ex rel. Free v. Peters, 778 F. Supp. 431 (N.D. Ill. 1991).
8. I& at 434-35. Free also presented the Diamond-Casper study, a contemporaneous and
similar study which tested jury comprehension of judicial instructions, including the Capital
IPI.
9. United States ex reL Free v. McGinnis, 818 F.Supp. 1098, 1129-30 (N.D. Ill. 1992).
10. United States ex reL Free v. Peters, 806 F.Supp. 705 (N.D. Il1. 1992).
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The conclusion to be drawn from the Zeisel survey data is apparent: The Illinois statute, as implemented through the IPI and Free
jury instructions, permits the arbitrary and unguided imposition
of the death sentence. As such, Free's sentence was imposed in
violation of the Eighth and Fourteenth Amendments of the
United States Constitution."
Accordingly, Judge Aspen granted Free's habeas corpus petition.
At the time of Judge Aspen's ruling in Free, another district court in
Illinois had just denied Gacy's own federal habeas corpus petition. At
Gacy's trial, the trial court had instructed his jury in accordance with the
Capital IPI tested by Zeisel. Accordingly, following Judge Aspen's ruling in Free, Gacy filed a motion to reconsider the claims raised in his
habeas petition, contending that the district court should consider the
facial unconstitutionality of the Illinois death penalty in light of the Free
decision. After the district court refused to entertain the Rule 60(b) petition as untimely and procedurally infirm, Gacy appealed to the Seventh
Circuit.
Although the State of Illinois had already appealed the district
court's ruling in Free by the time Gacy filed his appeal, Gacy leaped
ahead of the Free case on the Seventh Circuit's docket when, at the
State's request, that court remanded the Free case to the district court
for it to conduct collateral proceedings relating to newly raised discovery
issues.
In his appeal before the Seventh Circuit, Gacy contended that the
district court erred in refusing to entertain his Rule 60(b) motion. He
requested that the Seventh Circuit reverse the district court's decision
and remand to the district court for consideration of his motion. The
State contended that Gacy had waived his right to rely on the Zeisel
Study and the Free district court decision by failing to raise it in the
lower court. Neither Gacy nor the State asked the Seventh Circuit to
review the Zeisel Study or the district court's decision in Free or the jury
instructions.
Nonetheless, during oral argument, the panel, led by Judge Frank
Easterbrook, demanded that the parties submit additional briefing on
the issue of whether that panel of judges should address on the merits
(and likely overrule) the Free district court decision. When Gacy's counsel suggested that the court should permit Gacy to present the issue in a
subsequent habeas petition, Judge Easterbrook boldly stated from the

11. Id. at 731-32 (footnote omitted).
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bench that there would be no further habeas proceedings for the
defendant.
The parties filed additional briefing on the issue. Free, whose case
was mired in the district court due to the illness of the magistrate judge
assigned to the collateral discovery issue, filed an amicus brief urging the
Seventh Circuit to refrain from addressing the merits of the Zeisel Study
issues raised in Judge Aspen's decision.
II.

THE SEVENTH CIRcurr's DECISION IN GA CY

Even though the Zeisel Study was not in the record before it, comprised no part of the lower court's decision, and neither party had asked
for a substantive resolution of the matter before the court, the Gacy
court neither remanded the case nor treated the issue as waived; instead
it addressed the Zeisel Study and the Free district court decision on the
merits.
After noting what it believed to be flaws in Professor Zeisel's methodology, Judge Easterbrook, writing on behalf of the Gacy court, held
that the entire Zeisel Study, along with the other empirical evidence adduced by Free below, was a useless exercise because courts invoke an
irrebuttable "presumption" that juries understand and follow the instructions given. Actual comprehension was irrelevant, according to the
Gacy court, because the law presumes that jurors understand the trial
court's instructions. The Gacy court wrote:
One enduring element of the jury system, no less vital today than
two centuries ago, is insulation from questions about how juries
actually decide ....Instead of inquiring what juries actually understood, and how they really reasoned, courts invoke a "presumption" that jurors understand and follow their instructions.
As Rule 606(b) shows, this is not a bursting bubble, applicable
only in the absence of better evidence. It is a rule of law-a description of the premises underlying the jury system, rather
than a
12
proposition about jurors' abilities and states of mind.
Judge Easterbrook and the rest of the Gacy panel did not find that the
instructions were either clear or comprehensible. Indeed, it characterized the instructions as "polysyllabic mystification," and noted that such
infirmities "diminish the quality of justice."' 3 Nonetheless, the Gacy
court was untroubled by the arcane and incomprehensible language of

12. Gacy v. Welborn, 944 F.2d 305, 313 (7th Cir. 1993).
13. Id. at 314.
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the instructions, finding these problems to be an acceptable (if not unavoidable) aspect of our jury system. The Gacy court wrote:
If the study enabled us to lay some responsibility at the state's
doorstep, this still would not permit a federal court to take a blue
pencil to a state's jury instructions. For as long as the United
States has been a nation, judges have been using legalese in instructing juries, with an inevitable adverse effect on the jury's
comprehension. We do not think that traditional forms of jury
instruction are now, and always have been, unconstitutional because of this. 4
The Gacy court concluded that although courts second-guess juries on a
variety of issues because often "[j]uries act in ways no reasonable person
would act," courts have been unwilling to "discard the premises of the
jury system, postulates embedded in the Constitution and thus, within
our legal system, unassailable."15
Thus, to the Seventh Circuit, it matters not at all that jurors in death
penalty sentencing hearings may not comprehend what they are supposed to do under the law. After all, "[a]s there are no perfect trials, so
there are no perfect instructions."'1

6

The judiciary need not be troubled

by these imperfections, according to the Gacy court, because legally they
do not exist. According to Gacy, courts uniformly engage in the legal
fiction that juries understand and follow their instructions. The "presumption" supporting this fiction, according to Gacy is "unassailable."' 7
Consequently, the Gacy court denied Gacy's Petition and effectively
"overruled" the Free decision.

412 45 291.6 75NBT3 Tr /F54c.9 1 0 12 211lXAMININGtrials,
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hend what they are supposed to do under the state's capital punishment
law, then the conclusion is inescapable that the state has failed its constitutional obligation and that the likely result is the arbitrary and capricious imposition of the death penalty.
Our system of trial by jury necessarily rests on the general proposition that juries ordinarily are presumed to follow clear jury instructions.
That presumption must fall, however, as it has on occasion throughout
our jurisprudence, when the risk of a jury's failure to heed the instructions is great and the consequences of such a failure would be detrimental to the defendant's vital interests. When judicial assumptions
necessary to uphold the constitutionality of a state's capital sentencing
statute are revealed to have no demonstrable factual basis, they must
give way to the truth shown by empirical evidence. As Judge Richard
Posner, another judge of the Seventh Circuit, has noted:
I am unconvinced by anecdotes, glowing testimonials, confident
assertions, appeals to intuition. Lawyers, including judges and
law professors, have been lazy about subjecting their huncheswhich in honesty we should admit are often little better than
prejudices-to systematic empirical testing. Judicial opinions and
law review articles alike are full of assertions-about the effects
of a comparative negligence standard, jurors' comprehension of
instructions ...

that have no demonstrable factual basis. 19

No need exists to determine whether the presumption should be reconsidered and suspended in every case upon the presentation of empirical evidence to the contrary. Perhaps the presumption should stand in
noncapital cases, not because it is premised on an absolute certitude that
the presumption is true, but because it represents a reasonable and practical accommodation to the interests of the state and the defendant. As
Justice Scalia has noted:
The rule that juries are presumed to follow their instructions is a
pragmatic one, rooted less in the absolute certitude that the presumption is true than in the belief that it represents a reasonable
practical accommodation of the interests
of the state and the de20
fendant in the criminal justice process.
21
Indeed, all rational activity involves a balancing of pros and cons.
When the decision becomes one of life or death, however, the practical
19. See Richard A. Posner, The Summary Jury Trial and Other Methods of Alternative
Dispute Resolution: Some Cautionary Observations,53 U. CHi. L. REv. 366, 367 (1986).
20. See Richardson v. Marsh, 481 U.S. 200, 211 (1987).
21. Richard A. Posner, The Constitution as an Economic Document, 56 GEO. WASH. L.
Rnv. 4, 18 (1987).
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considerations shift in favor of demanding a greater degree of reliability
in the presumption. As the Supreme Court stated in Lockett v. Ohio,'
the "qualitative difference between death and other penalties calls for a
greater degree of reliability when the death sentence is imposed."
Thus, "[b]ecause the penalty [capital punishment] is so severe, and irreversible, the cost of mistaken imposition is very high; therefore greater
resources are invested in the litigation of a capital case."' 4
That is not to say that the Gacy court's "unassailable" presumption
has never fallen in noncapital cases, because indeed it has. In Jackson v.
Denno, 5 for example, the Supreme Court held unconstitutional New
York's procedure of allowing the jury to determine the voluntariness of
the defendant's confession, as well as the defendant's guilt. Although
recognizing that "the commitment of our [justice] system to jury trial
presupposes the.., assumption that the jury follows its instructions,"26
the Court challenged that assumption as follows:
If [the jury] finds the confession involuntary, does the jury-indeed, can it-then disregard the confession in accordance with its
instructions? ...Will uncertainty about the sufficiency of the
other evidence to prove guilt beyond a reasonable doubt actually
result in acquittal when the jury knows the defendant has given a
truthful confession? 7
The Court then stated that too great a danger existed that the answer to
each of the above questions will be "no," and that a jury which finds the
confession involuntary would nonetheless be influenced by it.28 In concluding that New York's procedure was unconstitutional, the Court
wrote:
[R]egardless of the pious fictions indulged by the courts, it is useless to contend that a juror who has heard the confession can be
uninfluenced by his opinion as to the truth or falsity of it ....
And
the rule of exclusion ought not to be emasculated by admitting

22. 438 U.S. 586 (1978).
23. Id. at 604.
24. See also Richard A. Posner, An Economic Theory of the Criminal Law, 85 COLUM. L.
REv. 1193, 1210 (1985).
25. 378 U.S. 368 (1964).
26. The Gacy panel cited this statement but neglected to mention that the Court in Jackson v. Denno went on to question and then reject the assumption as applied in that case. Id at
382 n.10 (citations omitted).
27. Id. at 388 (footnote omitted).
28. Id. at 389.
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the evidence and giving to the jury an instruction
which, as every
29
judge and lawyer knows, cannot be obeyed.
Thus, "[t]he Court in Jackson did reject the usual presumption that a jury
can be relied upon to determine issues according to the trial judge's instructions [under all circumstances]. 30
The usual presumption also fell in Bruton v. United States,31 in which
the Court again questioned the jury's capacity to follow a court's instructions to build a cognitive wall. In Bruton the Court rejected the premise
that a jury can follow instructions to disregard a codefendant's unconfronted (i.e., not subject to cross-examination because the codefendant
does not testify) confession that is incriminatory to the defendant in a
joint trial.32 The Court recognized "the substantial risk that the jury,
despite instructions to the contrary, looked to the incriminating extrajudicial statements in determining petitioner's guilt." 33 The Court then
declared:
It is not unreasonable to conclude that in many.., cases the jury
can and will follow the trial judge's instructions to disregard such
information. Nevertheless, as was recognized in Jackson v.
Denno ...there are some contexts in which the risk that the jury
will not, or cannot, follow instructions is so great, and the consequences of failure so vital to the defendant, that the practical and
human limitations of the jury system cannot be ignored.3n
In the somewhat different context of the Seventh Amendment guarantee of jury trial, the Court has questioned the presumption that juries
29. Id. at 382-83 n.10 (emphasis added) (quoting EDMUND M. MORGAN, SOME PRO3LEMS
OF PROOF UNDER THE ANGLO-AMERICAN SYSTEM OF LTGATION 104-05 (1956)).
30. Watkins v. Sowders, 449 U.S. 341, 347 (1981). See also Chaffin v. Stynchcombe, 412
U.S. 17, 41 (1973).
31. 391 U.S. 123 (1968).
32. Bruton reversed Delli Paoli v. United States, 352 U.S. 232 (1957). In Delli Paoli, the
majority opinion, penned by Justice Burton, which bears much resemblance to Gacy, reads:
"Unless we proceed on the basis that the jury will follow the court's instructions where those
instructions are clear and the circumstances are such that the jury can reasonably be expected
to follow them, the jury system makes little sense." Id. at 242. Justice Frankfurter dissented in
Delli Paoli,arguing that "[t]he Government should not have the windfall of having the jury be
influenced by evidence against a defendant which, as a matter of law, they should not consider
but which they cannot put out of their minds." Id. at 248.
33. Bruton, 391 U.S. at 126.
34. Id. at 135. See also Francis v. Franklin, 471 U.S. 307, 324-25 n.9 (1985) ("The Court
presumes that jurors, conscious of the gravity of their task, attend closely the particular language of the trial court's instructions in a criminal case and strive to understand, make sense
of, and follow the instructions given them. Cases may arise in which the risk of prejudice
inhering in material put before the jury may be so great that even a limiting instruction will

not adequately protect a criminal defendant's constitutional rights.")
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invariably comprehend the facts and law in complex cases. In Ross v.
Bernhard,35 the Court held that the Constitution recognizes a right to
jury trial in "legal" actions and stated that a factor to consider in deterof an issue is ... the practical abilities and
mining "the 'legal' nature
36
limitations of juries.
The Court of Appeals for the Third Circuit took Ross one step further and held that "due process precludes trial by jury when a jury is
unable to perform [its task of resolving disputed issues] with a reasonable understanding of the evidence and the legal rules."'37 The Third
Circuit concluded that "the most reasonable accommodation" between
the Due Process Clause of the Fifth Amendment and the Seventh
Amendment guarantee of jury trial is "a denial of jury trial when a jury
will not be able to perform its task of rational decisionmaking with a
reasonable 38understanding of the evidence and the relevant legal
standards.
These decisions obviously do not stand for the proposition that juries
have no role in Eighth Amendment cases, but they illustrate that federal
courts, in a variety of contexts, have deviated from the usual presumption that juries understand and follow the law as given them by the trial
court. The Gacy court's irrebuttable presumption finds little, if any, support in actual judicial application, or in logic.
Nor is there merit to the Gacy court's suggestion that the presumption finds logical support in Federal Rule of Evidence 606(b). Rule
606(b) provides that "[u]pon an inquiry into the validity of a verdict or
indictment, a juror may not testify as to" certain issues.39 That rule is
concerned with the juror as a witness attacking or supporting the validity
of a verdict or indictment. Thus, Rule 606(b) expressly recognizes that
inquiry may be appropriate in certain circumstances. It simply bars testimony in certain well-defined circumstances regarding the validity of a
verdict or indictment. Moreover, Rule 606(b) does not address the sentencing phase of a capital case.

35. 396 U.S. 531 (1970).
36. Id. at 538 n.10.
37. In re Japanese Elec. Prod. Antitrust Litig., 631 F.2d 1069, 1084 (3d Cir. 1980), affd in
part and rev'd in part, remanded, 723 F.2d 238 (1983), and rev'd on other grounds, Matsushita
Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U.S. 574 (1986).
38. Id. at 1086. See also Video Views, Inc. v. Studio 21, Ltd., 925 F.2d 1010, 1015 (7th Cir.
1991) (examining "practical abilities and limitations of juries").
39. FED. R. EvD.606(b).
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Rule 606 is derived from Lord Mansfield's eighteenth century decision in Vaise v. Delaval.40 The court in that case rejected the affidavits of
two jurors that the jury's verdict had been decided by chance, ruling:
The Court cannot receive such an affidavit from any of the jurymen themselves, in all of whom such conduct is a very high misdemeanor; but in every such case the Court must derive their
knowledge from some other source, such as some person having
seen the
transaction through a window or by some such other
41
.
means
Mansfield based his opinion on the long-repudiated doctrine of nemo
turpitudinem suam allegans
audietur "a witness shall not be heard to
'42
allege his own turpitude.
The modem rationale for the rule was cited by the Senate committee
studying Rule 606(b). The Committee wrote:
[L]et it once be established that verdicts solemnly made and publicly returned into court can be attacked and set aside on the testimony of those who took part in their publication and all verdicts
could be, and many would be, followed by an inquiry in the hope
of discovering something which might invalidate the finding. Jurors would be harassed and beset by the defeated party in an effort to secure from them evidence of facts which might establish
misconduct sufficient to set aside a verdict. If evidence thus secured could be thus used, the result would be to make what was
intended to be a private deliberation, the constant subject of public investigation-to the destruction
of all frankness and freedom
43
of discussion and conference.
The rule that one could not testify to one's own wrong became less important than the policies of jurors' freedom of deliberation and from
harassment, and the finality of verdicts.44
What remains of Lord Mansfield's original rule is the lack of any
prohibition of nonjuror evidence. There is nothing in the rule itself or in
any of the committee notes suggesting that the scope of the rule has
been expanded to forbid evidence by eavesdropping bailiffs,45 peeping
40. 1 Term R. 11 (K.B. 1785), cited in 8 WIGMORE, EVIDENCE § 2352, at 696 (1961).
41. 8 WIGMORE, EVIDENCE § 2352, at 696 n.1 (1960).

42. Id. at 696.
43.

FED.

R. Evm. Senate judiciary committee report (quoting McDonald v. Pless, 238

U.S. 264, 267-68 (1915)).
44. David A. Christman, FederalRule of Evidence 606(b) and the Problem of "Differential" Jury Error,67 N.Y.U. L. Rv. 802, 819 (1992).
45. 8 WIGMORE, supra note 40, § 2353, at 698-699.
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Toms.' or nosy bartenders or drug dealers.47 While the policy of verdict
finality may be as violated by the testimony of these intruders as by that
of a juror, the rule does not prohibit the testimony of the former, while it
does exclude that of the latter. 48
Because Rule 606(b) does not preclude testimony or statements from
nonjurors, it cannot support the irrebuttable presumption that jurors understand their instructions. The rule is one of "the competency of certain witnesses and evidence." 49 Rule 606(b) therefore provides no
support for the Gacy court's insurmountable presumption. The respondents were not members of the Gacy jury, or of Free's jury, but were
prospective jurors in Cook County long after Gacy and Free had been
convicted at trial. The only connection between the deliberative process
of the jurors in those cases and of the respondents in the Zeisel Study is
a statistical one, based on what the Zeisel results say about the instructions received by the Gacy and Free juries.
Placed in context, the irrebuttable presumption is particularly troubling in light of the growing trend of social scientists applying their skills
to juries and jury decision making to determine whether juries understand the instructions they are given to make their life or death decision.
The Gacy court held that courts uniformly look with disfavor on empirical social science evidence. There are famous cases, of course, in which
the Supreme Court has relied on empirical social science evidence rather
than judicial speculation. In Brown v. Board of Education,50 several psychiatrists and social scientists testified at trial regarding the harmful effects of state-imposed segregation on black children. On appeal,
appellants submitted a statement to that effect signed by thirty-two soci46. Vaise v. Delaval, Term. R. 11 (K.B. 1785), cited in 8 WIGMORE, supra note 40, § 2352,
at 696 n.1.
47. Albert W. Alschuler, The Supreme Court and the Jury: Voir Dire, Peremptory Challenges, and the Review of Jury Verdicts, 56 U. CHI. L. REv. 153, 225 (1989).
48. James W. Diehm, Impeachment of Jury Verdicts: Tanner v. United States and Beyond,
65 ST. JoHN's L. REv. 389, 426 (1991).

Diehm notes:
Rule 606(b) does not preclude impeachment of jury verdicts. Rather, with certain exceptions, it prevents the use of a juror's statement or affidavit to impeach the verdict.
Thus, by its terms Rule 606(b) impliedly permits the impeachment of jury verdicts by
the use of nonjuror evidence not otherwise excluded by the rule .... Thus, evidence of
the observations of counsel and court personnel, documentary evidence, circumstantial
evidence, and even the testimony of an eavesdropper, may be admissible to impeach a
jury verdict.
Id (footnotes omitted).
49. FED. R. EvID. 606(b), Advisory Committee Notes.
50. 347 U.S. 483 (1954).
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ologists, anthropologists, psychologists and psychiatrists who worked in
the area of American race relations. 1 The Court then drew upon this
evidence as a substantial basis for overruling Plessy v. Ferguson.2 The
Court also has relied on empirical evidence in the jury unanimity cases,53
as well as in the jury size cases.54
To be sure, "[m]ost of the justices do not appear to believe that psychologists' training and expertise are of any particular value. Moreover,
they do not distinguish science from nonscience, and are dubious of staof a boom in
tistics." 55 Recently, however, there has been somewhat
56
legal analysis that relies upon empirical evidence.
Further evidencing this trend toward judicial reliance on empirical
social science evidence is Mitchell v. Gonzales,5 7 in which the California
Supreme Court invalidated a pattern jury instruction regarding the
51. See Note, The Effects of Segregation and the Consequences of Desegregation: A Social
Science Statement, 37 MnN. L. Rv. 427 (1953).
52. 163 U.S. 537 (1896). See Brown, 347 U.S. at 494 ("Whatever may have been the extent of psychological knowledge at the time of Plessy v. Ferguson, this finding is amply supported by modem authority.").
53. See Johnson v. Louisiana, 406 U.S. 356, 374-75 n.12 (1972) ("The available empirical
research indicates that the jury-trial protection is not substantially affected by less-than-unanimous verdict requirements"); Apodaca v. Oregon, 406 U.S. 404, 411 n.5 (1972) (citing The
American Jury in support of holding that interests of defendants are not compromised by
requiring less-than-unanimous jury verdicts).
54. See Ballew v. Georgia, 435 U.S. 223 (1978); Colgrove v. Battin, 413 U.S. 149 (1973);
Williams v. Florida, 399 U.S. 78 (1970).
55. J. Alexander Tanford, The Limits of a Scientific Jurisprudence: The Supreme Court
and Psychology, 66 IND. LJ. 137, 148 (1990) (footnotes omitted).
56. See Richard A. Posner, The Decline of Law as an Autonomous Discipline 1962-1987,
100 HARV. L. Rnv. 761, 768-69 (1987) ("Judicial decisionmaking must... become more receptive to the insights of social science."); Phoebe C. Ellsworth, UnpleasantFacts: The Supreme
Court's Response to Empirical Research on Capital Punishmen4 in CHALLENGING CAPrrAL
PUNISHMENT. LEGAL AND SOCIAL APPROACHES 177 (Kenneth C. Haas & James A. Inciardi
eds., 1988) ("From 1960 to 1981 ... use of the terms 'statistics' and 'statistical' in Federal
District and Circuit Court opinions increased by almost 15 times."); John Monahan & Laurence Walker, Judicial Use of Social Science Research, 15 LAW & HuM. BEHAV. 571 (1991)
("Increasingly in recent decades, courts have sought out research data on their own when the
parties have failed to provide them."); James R. Acker, Social Science in Supreme Court Criminal Casesand Briefs, 14 LAW & HUM. BEHAV. 25,26 (1990) ("[I]n recent years, the justices of
the Supreme Court have increasingly cited such evidence [social science research] in their
decisions."). Even the Seventh Circuit has not lagged behind the recent trend. In Krist v. Eli
Lilly & Co., 897 F.2d 293 (7th Cir. 1990), the court reproached the plaintiff's counsel and
upheld the district court's summary judgment for the defendant when the plaintiff failed to
discredit damaging testimony with available scholarly literature on the psychology of perception. Moreover, in a 1989 child molestation case, the Court cited various empirical studies on
child psychology to buttress its surmise that the child's statements to the psychologist were
truthful. Nelson v. Farrey, 874 F.2d 1222, 1229 (7th Cir. 1989).
57. 819 P.2d 872 (Cal. 1991).
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meaning of "proximate cause." The court abandoned the usual presumption cited by the Gacy court in favor of compelling empirical evidence in 58the form of a psycholinguistic study by Robert and Veda
Charrow.
In short, our jurisprudence is changing; it is giving way to a "pragmatism in the style of [Charles Sanders] Peirce and [John] Dewey [that] can
be viewed as a generalization of the ethic of scientific inquiry-openminded, forward-looking, respectful of fact, willing to experiment, disrespectful of sacred '59cows, anti-metaphysical. And this is an ethic of which
law needs more.
Thus, as social sciences' ability to study juries and measure jury comprehension matures, it is likely that challenges to capital jury instructions
based on social science data will increase. These challenges will multiply
as the Supreme Court continues to regulate the constitutional adequacy
of state capital sentencing regimes. The public will lose confidence in
the federal judiciary and the Great Writ will suffer accordingly if federal
courts are forced to turn a blind eye to valid and reliable empirical evidence that capital sentencing juries reach their decisions untethered by
the rule of law.
IV.

CONCLUSION

The presumption relied upon by the court in Gacy is, thus, a not-toosacred cow that should give way (and has in the past given way) to compelling, valid empirical evidence, such as that presented in the Gacy and
Free cases. The death penalty is exactly one of those "contexts in which
the risk that the jury will not, or cannot, follow instructions is so great,
and the consequences of failure so vital to the defendant, that the practical and human limitations of the jury system cannot be ignored."6

58. See Robert P. Charrow & Veda R. Charrow, Making Legal Language Understandable.:
A PsycholinguisticStudy of Jury Instructions,79 COLUM. L. REv. 1306 (1979).
59. Richard A. Posner, What HasPragmatismto Offer Law?, 63 S. Cal. L. Rev. 1653, 1668
(1990). See also RICHARD A. POSNER, THE PROBLEM OF JURISPRUDENCE 29 (1990) ("Legal
rules are to be viewed in instrumental terms, implying contestability, revisability,
mutability.").
60. Bruton v. United States, 391 U.S. 123, 135 (1968) (citations omitted).

